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Background and Purpose
In 2007, the Lead Judges of the National Council of Juvenile
and Family Court Judges’ (NCJFCJ) Model Courts Project
came to an historic decision to pursue a shared national goal
to reduce the disproportionate representation and disparate
treatment of children and families of color in dependency court
systems. The Courts Catalyzing Change: Achieving Equity and
Fairness in Foster Care initiative (CCC), jointly supported by the
2I¿FHRI-XYHQLOH-XVWLFHDQG'HOLQTXHQF\3UHYHQWLRQ 2--'3 
and Casey Family Programs, was developed to create and
disseminate judicial tools, policy and practice guidelines, and
action plans for courts to reduce disproportionality and disparities
for children and families, locally, statewide, and nationally.1 This
initiative calls attention to the disparate outcomes experienced
by children of color, including Native2 children who enter care at
a rate two times higher, and in some states at a rate of eleven
times higher, than their representation in the general population.3
The training on the history and spirit of ICWA, including
listening to the stories of the adoptees was life changing! It
ZDVZRUWKÀ\LQJDFURVVWKHFRXQWU\MXVWWRKHDU
– Judge Jeri Beth Cohen, Florida Statewide Model Court
The QUICWA Compliance Collaborative of the Minneapolis
American Indian Center (MAIC)4 is a national consortium of
Indian tribes, urban organizations, and advocacy groups whose
members use ICWA performance measures to advocate for
change in the behaviors, practices and policies of child welfare
systems throughout the country. NCJFCJ joined the QUICWA
Compliance Collaborative in 2010 and has formed an ongoing
partnership with the MAIC to bring focus to the role judges have
in achieving ICWA compliance.

NCJFCJ DEPENDENCY
MODEL COURTS
Alabama Coushatta
Austin, Texas
Baltimore, Maryland
Chicago, Illinois
Dallas, Georgia
Court
Gila River Indian Community
Hattiesburg, Mississippi
Honolulu, Hawai’i
Livingston County, Michigan
Las Vegas, Nevada
Los Angeles, California
Mississippi Band of Choctaw
Newark, New Jersey
New Orleans, Louisiana
New York, New York
Portland, Oregon
Prince George’s County, Maryland
Seattle, Washington
Milwaukee, Wisconsin
Yurok
Statewide Model Courts
Florida
Kentucky
New Hampshire
New York
Senior Model Courts
Charlotte, North Carolina
Cincinnati, Ohio
Des Moines, Iowa
Indianapolis, Indiana
Reno, Nevada
Salt Lake City, Utah
San Jose, California
Tucson, Arizona
Washington, D.C.

In December 2011 the Lead Judges of the NCJFCJ dependency
Model Courts met to better understand the reasons the Indian
Child Welfare Act (ICWA) was enacted and the experiences of Native children in state child welfare
systems. The judges listened to powerful testimony from Native adoptees and a birth mother, each
of whom experienced the loss of connection and culture through their experiences in state child
welfare systems. They learned about the history of child welfare in Indian country and systematic
1

To learn more about the National Council of Juvenile and Family Court Judges, the Model Courts Project, and the
CCC initiative visit www.NCJFCJ.org.
For purposes of this document “Native” refers to American Indian and Alaskan Native populations.
See Padilla, J. & Summers, A. (2011). Disproportionality rates for children of color in foster care. National Council
of Juvenile and Family Court Judges.
More information is available from the Minneapolis American Indian Center at www.maicnet.org
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state and federal practices to purposely break up tribal families.5 These practices included removing
thousands of Native children from their families and tribes, placing children in boarding schools far
from home for years at a time. The Indian Adoption Project undertaken by the Child Welfare League
of America and the Bureau of Indian Affairs placed Native children in foster care for adoption by nonNative families. The legacy of these policies and their negative impacts on tribal communities and
families continues today.
This testimony, along with presentations from tribal judges and other experts, helped the Lead Judges
understand the importance of tribal children maintaining connections to family, community, and
FXOWXUH&RQJUHVVUHFRJQL]HGWKHVLJQL¿FDQFHRIWKHVHFRQQHFWLRQVPRUHWKDQ\HDUVDJRLQWKH
¿QGLQJVVHWIRUWKLQWKH,&:$
…there is no resource that is more vital to the continued existence and integrity of Indian tribes
than their children and that the United States has a direct interest, as trustee, in protecting
Indian children who are members of or are eligible for membership in an Indian tribe; that
an alarmingly high percentage of Indian families are broken up by the removal, often
unwarranted, of their children from them by nontribal public and private agencies and that
an alarmingly high percentage of such children are placed in non-Indian foster and adoptive
homes and institutions; and that the States, exercising their recognized jurisdiction over Indian
child custody proceedings through administrative and judicial bodies, have often failed to
recognize the essential tribal relations of Indian people and the cultural and social standards
prevailing in Indian communities and families. The Congress hereby declares that it is the
policy of this Nation to protect the best interests of Indian children and to promote the stability
and security of Indian tribes and families…6
With a deeper understanding of the impact of past governmental policies on Native children and their
families, and a recognition that the ICWA’s vision of keeping Native children connected with their tribal
heritage is still unrealized, NCJFCJ’s Model Court Lead Judges committed to improving compliance
with the ICWA in their local jurisdictions.
With vision and commitment both on- and off-the-bench, judges have the power to make change.
The Model Courts, the CCC initiative, and the work described in this publication are built on the
premise that judges are gatekeepers to the foster care system. As gatekeepers, they are capable of
initiating systems change through their leadership of a multidisciplinary collaborative body. No child
enters or leaves foster care without a judge’s order. Children’s experiences are impacted by the
GHFLVLRQVPDGHDQGH[SHFWDWLRQVVHWE\MXGLFLDORI¿FHUV
The ICWA is important even in states without federally-recognized tribes within their boundaries
and in states with relatively low numbers of Native people. Data from the 2010 census show that
78 percent of Native people live in urban settings, not on tribal land, and that the population of tribal
people living off tribal lands is growing. Regardless of the make-up of its population, it is the state
court’s responsibility to follow the ICWA. Commitment and partnerships from all involved in child
welfare are necessary to achieve full ICWA compliance.
In addition to the ICWA itself, four tools are available to help examine current court and system
5
6

Video and other resources from this meeting are available at http://ncjfcj.org/our-work/tribal-work
25 USC § 1901, et. seq.
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SUDFWLFHVLGHQWLI\LPSURYHPHQWVQHHGHGDQGVHOHFWVSHFL¿FSUDFWLFHVDQGSURFHVVHVWRIROORZIRU
ICWA compliance:
,PSURYLQJ&RPSOLDQFHZLWKWKH,QGLDQ&KLOG:HOIDUH$FW'LVFXVVLRQ*XLGHDGDSWHGIURPWKH
California American Indian Enhancement Project’s (CAIEP) “Implementation Toolkit.”7 The section
of the document entitled “Continuum of Readiness” can assist child welfare systems in evaluating
current resources and needs. A sample of the Discussion Guide is included at the end of this
document and is available on the NCJFCJ website.
7KH48,&:$3HUIRUPDQFH&KHFNOLVWGHYHORSHGE\WKH0LQQHDSROLV$PHULFDQ,QGLDQ&HQWHU
(MAIC) and the ICWA Performance Measurement Tool developed by the NCJFCJ are data
collection tools to obtain ICWA performance measures in child abuse and neglect hearings. Either
tool may be used depending on user needs.
,PSURYLQJ&RPSOLDQFHZLWKWKH,QGLDQ&KLOG:HOIDUH$FW$FWLRQ3ODQQLQJ:RUNVKHHWFDQEHXVHG
E\FRXUWVWRGHYHORSVSHFL¿FSODQVDLPHGDWDFKLHYLQJIXOOFRPSOLDQFHZLWKWKH,&:$$VDPSOH
of the Action Planning Worksheet is included at the end of this document and is available on the
NCJFCJ website.
,QGLDQ&KLOG:HOIDUH$FW&KHFNOLVWVIRU-XYHQLOHDQG)DPLO\&RXUW-XGJHV8 is a bench tool for
judges and other professionals to follow the provisions of ICWA in each hearing involving Native
children and families.
I was struck by Rachael Kupcho’s message that sometimes “love is not enough.” We can provide
children with affection, care and resources. But, there is no substitute for family. This is particularly
true for Native American children who have a unique social and cultural heritage.
– Judge Ned Gordon, New Hampshire Statewide Model Court
This technical assistance bulletin provides juvenile and family courts with practice recommendations
and tools to improve compliance with the letter of the ICWA as well as with the “spirit of the ICWA”
through services and supports.97KH¿UVWPRVWFULWLFDODQGRQJRLQJVWHSLVWRGHYHORSUHVSHFWIXO
and authentic relationships with tribes to fully implement the ICWA and best serve Native children.
Following the development of relationships, courts should collaborate to examine practice, build
understanding through training, develop an action plan, and monitor the action plan to ensure
accountability and progress. Judges and child welfare workers must commit to a course of action
that is inclusive of tribal voices and that leads to real and sustainable change for Native children and
families.
The recommended practices below are based on the framework of judicially-led collaborative systems
7

For more information, please see the American Indian Enhancement Project website at http://calswec.berkeley.
edu/toolkits/implementation-toolkit-american-indian-enhancement-project/implementation-toolkit-american-indianenhancement-project. The continuum was developed by Tom Lidot (2009).
Available at http://ncjfcj.org/our-work/tribal-work
Following the “Spirit of ICWA” means providing culturally appropriate services to Native American families from
non–federally recognized tribes within the juvenile dependency and delinquency systems. (More information is
DYDLODEOHIURPWKH&DOLIRUQLD$GPLQLVWUDWLYH2I¿FHRIWKH&RXUWVDWKWWSZZZFRXUWVFDJRYGRFXPHQWV7ULEDO
FollowSpiritICWA.pdf)
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change processes where all stakeholder groups are represented at the table and contributing to the
systems change work, such as those utilized in NCJFCJ Model Courts. A judicially-led collaborative
consists of a designated lead judge and key stakeholders from the court and the community. These
include social service agencies, prosecuting attorneys, attorneys for the parents, guardians ad litem,
court staff, tribal representatives, Court Appointed Special Advocates (CASA) volunteers, citizen
review board members, foster youth alumni, parents who were previously involved in the child welfare
system, and any other relevant participants. A judicially-led collaborative is the forum in which key
decision-makers and system partners identify strengths and barriers to effective court and system
practice and develop action plans that are built upon strengths to eliminate barriers and improve
outcomes for children and families.
Step One: Develop Meaningful and Ongoing Collaborative Relationships
Developing meaningful and respectful relationships with tribal partners is critical to improving a state
FRXUW¶V,&:$FRPSOLDQFHEHFDXVHLWLVWKH¿UVWVWHSWRXQGHUVWDQGLQJWKHVLJQL¿FDQFHRINHHSLQJ
Native children connected with their culture and community. “The extent to which tribal and state
cooperation succeeds or fails depends in large part upon the ability to understand each other’s
philosophical, legal, and historical realities. Cultural barriers to communication can, if left unattended,
prevent meaningful cooperation from taking place.”10 This section of the guide provides strategies
for juvenile and family courts and court systems to identify, reach out, and develop essential
relationships.
The approach to tribal engagement and working with tribes should come from a place of honor,
respect, and mutual learning. During the 2010 White House Tribal Nations Conference, the President
shared this statement:
We know that, ultimately, this is not just a matter of legislation, not just a matter of policy. It’s a matter
of whether we’re going to live up to our basic values. It’s a matter of upholding an ideal that has
DOZD\VGH¿QHGZKRZHDUHDV$PHULFDQV«DQG,¶PFRQ¿GHQWWKDWLIZHNHHSXSRXUHIIRUWVWKDWLI
we continue to work together… we will achieve a brighter future for the First Americans and for all
Americans.
It has become the policy11 of this nation to value tribal consultation and begin a new path of tribalstate relations which is a very different approach from the past. Relationship building with tribal
representatives may take time, as governmental practices in the past have ignored, diminished, and
were destructive to tribes by forcing assimilation and termination.
Genuine relationship building requires respect and an understanding of historical and political
realities. Effective collaboration begins with carefully planned approaches to acknowledging historical
trauma and striving to achieve an understanding of each other’s perspectives. While ICWA only
applies to federally recognized tribes, the “spirit of the ICWA” is so important to Native children’s
safety, permanency, and well-being that the recommended best practices and tools in this bulletin
10
11

$OL]D*2UJDQLFN 7RQ\D.RZDOVNL)URP&RQÀLFWWR&RRSHUDWLRQ6WDWHDQG7ULEDO&RXUW5HODWLRQVLQWKH(UDRI
Self-Determination, 45 CT. REV. 48 (2008).
([HFXWLYH2UGHU6HHKWWSZZZZKLWHKRXVHJRYWKHSUHVVRI¿FHPHPRUDQGXPWULEDOFRQVXOWDWLRQVLJQHG
president.
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should be applied to all Native children, regardless of federal tribal status. Many states have passed
laws to apply the ICWA to state recognized tribes. For example, in 2006, the California Legislature
passed Senate Bill 678, which allows participation of non-federally recognized tribes in dependency
matters. Advocating for similar state legislation is a strategy the judicially-led collaborative could
consider when developing an action plan.
Complying with ICWA is the state court’s responsibility, however, each gathering of the collaborative
builds the foundation for genuine state-tribal relationships and improved compliance with the ICWA.
Court system professionals can approach these gatherings as opportunities to understand more
about tribal culture and respectful approaches for establishing long-lasting relationships.
Meaningful relationship building requires:
5HVSHFWIXOFRPPXQLFDWLRQ12
0XWXDOOHDUQLQJ
%XLOGLQJWUXVWWKURXJKRQJRLQJFROODERUDWLRQ
The judicially-led collaborative should:
,GHQWLI\WULEHVZLWKLQWKHVWDWHDQGLQQHLJKERULQJVWDWHVLQFOXGLQJWULEHVWKDWDUHQRWIHGHUDOO\RU
state recognized using the Federal Registry to obtain contact information.13 If there are no tribes
within the state identify tribes outside of the state whose members may be represented in the child
welfare population.
5HVHDUFKWKHVWDWHDQGORFDOKLVWRU\UHJDUGLQJWULEHV/HDUQDERXWWULEHVWKDWZHUHUHPRYHGIURP
their lands within state borders, relocated, or extinguished.
'HWHUPLQHLIWKHWULEHVKDYHDFRXUWSUREOHPVROYLQJFRXQFLORURWKHUUHVROXWLRQSURFHVVLQ
WKHFRPPXQLW\7KHMXGJHRUMXGLFLDORI¿FHUVKRXOGUHDFKRXWWRWKHWULEDOFRXUWMXGJHRUWULEDO
representative personally. This may require a series of phone calls or an in-person meeting, for
example for coffee or lunch, to develop rapport and begin to build a meaningful relationship.
9LVLWDWULEDOFRPPXQLW\WRREVHUYHWKHWULEDOFRXUWDQGWROHDUQPRUHDERXWWKHFRPPXQLW\FXOWXUH
Be sure to ask the tribal court judge about how to follow tribal protocols.
,QYLWHWKHWULEDOFRXUWMXGJHDQGRUWULEDOUHSUHVHQWDWLYHVWRSDUWLFLSDWHLQWKHQH[WFROODERUDWLYH
meeting and ask the tribal court judge and/or tribal representative to talk about the tribal community,
its history, tribal family law, and parenting practices. Ask to learn about:
12

13

8

It is important to demonstrate respect in a way that others consider respectful, not just what the dominant culture
considers respectful. The collaborative should become familiar with protocol prior to meeting with the tribal court
judge. Tools such as Tribal STAR “Tips for Following Protocol When Working with Tribal Communities” are a
valuable resource. Available at http://theacademy.sdsu.edu/TribalSTAR/PDF%20Files/TipsforProtocol.pdf
The Federal Registry includes the current list of designated tribal agents for service of notice. It is available from
the Bureau of Indian Affairs at www.BIA.gov.

Improving Compliance with the Indian Child Welfare Act:
A Guide for Juvenile and Family Courts

o The tribe’s successes and challenges regarding child welfare cases in state courts; and
o The services the tribe can provide for children and families, and any state services available
to assist.
$VNDWULEDOFRXUWMXGJHRUWULEDOUHSUHVHQWDWLYHWRSDUWLFLSDWHLQWKHMXGLFLDOO\OHGFROODERUDWLYHDVDQ
active stakeholder. The knowledge and expertise that this person will bring can help the
collaborative more effectively problem-solve and improve the well-being of Native children and
families. Tribes are not required to comply with the ICWA; however, they have a vested interest in
the state court following the law.
,GHQWLI\WKHXUEDQ,QGLDQRUJDQL]DWLRQVLQWKHVWDWH
,GHQWLI\H[LVWLQJUHVRXUFHVDQG,&:$DGYRFDWHVRUVSHFLDOLVWVZLWKLQWKHVWDWHZKRPD\EH
ORFDWHGDWXQLYHUVLWLHVVWDWHDJHQFLHVDQGORFDOQRQSUR¿WRUJDQL]DWLRQVDQGZKRKDYH
relationships with tribes or are working with tribal communities.
(QFRXUDJHZRUNRQDVWDWHZLGHOHYHO&RQVLGHUFRQYHQLQJDWULEDOFRXUWVWDWHFRXUWIRUXPWR
improve relationships and the functioning of tribal and state judicial systems. Work with the state
&RXUW,PSURYHPHQW3URMHFW &,3 WRDVVLVWLQIXO¿OOLQJWKH&,3¶VPDQGDWHRIPHDQLQJIXODQGRQJRLQJ
engagement with tribes.
The NCJFCJ can:
$VVLVWLQLGHQWLI\LQJWULEHVDQGXUEDQ,QGLDQRUJDQL]DWLRQVZLWKLQWKHVWDWHDQGHOVHZKHUHLQWKH
country.
)DFLOLWDWHLQLWLDOFRPPXQLFDWLRQEHWZHHQWKHVWDWHFRXUWMXGJHVDQGWULEDOMXGJHV
3URYLGHWRROVDQGVDPSOHSURWRFROVIRULQYLWLQJWKHWULEDOFRXUWMXGJHDQGWULEDOFRXQFLOWRWKH
jurisdiction.
3URYLGHRWKHUWDUJHWHGWHFKQLFDODVVLVWDQFHUHOHYDQWWRGHYHORSLQJUHODWLRQVKLSVEHWZHHQVWDWH
courts and tribal courts, councils, and communities.
Step Two: Build Understanding Through Training
It is essential for judges and child welfare stakeholders to develop solid working knowledge of
the requirements of the ICWA, as well as an understanding of why the law is necessary in order
to achieve full compliance. ICWA trainings should include an understanding of tribal sovereignty,
intergenerational trauma, institutional and structural racism, and implicit bias. In the process of
examining the history of institutional and structural racism, the court system should engage in
Courageous Conversations14 facilitated by an expert so each member of the collaborative has an
opportunity to examine his or her own unconscious biases and belief systems, and their effect on
decision-making in the child welfare system.
14

Casey Family Programs. (2008). Knowing Who You Are.
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We have a lot to learn about allowing families to have a voice in what will happen to their children.
It is really clear that it is all about relationships and how we need to build upon them. I am learning
patience and the importance of allowing stories to be told because the value of these stories is
more important than time.
– Judge Patricia Clark, Seattle, Washington Model Court
A multidisciplinary approach to training should be developed in collaboration with tribal partners,
including tribal faculty, especially the voices of those who have experienced the child welfare system.
Training should include information on:
7ULEDOVRYHUHLJQW\DQGWKHXQLTXHSROLWLFDOVWDWXVRIWULEHV
7KHKLVWRU\DQGXQGHUVWDQGLQJRI³ZK\´WKH,&:$ZDVHQDFWHG
7KHVSLULWRIWKH,&:$
+LVWRULFDODQGLQWHUJHQHUDWLRQDOWUDXPD
,&:$LQTXLU\DQGQRWL¿FDWLRQWRWULEHV
7ULEDOLQWHUYHQWLRQDQGMXULVGLFWLRQ
$FWLYHHIIRUWVDQGZKHQDFWLYHHIIRUWVDSSO\
8VHRITXDOL¿HGH[SHUWZLWQHVVHV
3ODFHPHQWSUHIHUHQFHV
(YLGHQWLDU\VWDQGDUGVWKURXJKRXWWKHFKLOGZHOIDUHFDVH
There is a direct tie between a court’s or agency’s respect for federal and state Indian Child Welfare
Act (ICWA) laws and their understanding of Tribal sovereignty.
– Professor Kurt D. Siedschlaw, University of Nebraska at Kearney
The judicially-led collaborative should:
$VVHVVWKHWUDLQLQJQHHGVRIWKHMXGJHVDQGVWDNHKROGHUV
,QYROYHWULEDOYRLFHVLQWUDLQLQJLQFOXGLQJORFDODQGVWDWHDJHQFLHVWULEDOFROOHDJXHVGLUHFWRUVRI
urban Indian organizations, and national partners (e.g., National Resource Center for Tribes, N
National Resource Center for Legal and Judicial Issues), and contribution from Native adoptees and
birth parents.
:RUNZLWKSDUWQHUVLQFOXGLQJWKHVWDWH&,3WRHVWDEOLVKDVHULHVRIPXOWLGLVFLSOLQDU\WUDLQLQJVWKDW
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include the key components above.
&RPPLWWRRQJRLQJWUDLQLQJ
The NCJFCJ can:
6HUYHDVDOLDLVRQIRUWULEDOHQJDJHPHQWZLWKIHGHUDOO\UHFRJQL]HGWULEHVDQGXUEDQ,QGLDQ
organizations, as well as state recognized tribes, and non-recognized bands, tribes and Native
communities, to focus on complying with the spirit of ICWA even if the federal ICWA requirements
do not apply.
$VVLVWZLWKGHYHORSLQJDWUDLQLQJDJHQGD
&RQQHFWWKHMXGLFLDOO\OHGFROODERUDWLYHZLWKORFDODQGQDWLRQDOVSHDNHUVWRIDFLOLWDWHWKHRQJRLQJ
conversation about race, intergenerational trauma, and the ICWA, including experts able to provide
¿UVWKDQGWHVWLPRQ\RIWKHLUH[SHULHQFHVLQWKHFKLOGZHOIDUHV\VWHP
Step Three: Assess Current Practice
2QFHQHZDQGH[LVWLQJFROODERUDWLYHWULEDOSDUWQHUVKDYHEHHQLGHQWL¿HGDQGVWDNHKROGHUVKDYH
received training, the next step is to begin to work together to exchange information about child
welfare practices in state and tribal systems in order to coordinate efforts where necessary. To
achieve ICWA compliance it is essential at this early stage to assess the court and child welfare
system’s capacity to collect and evaluate data, including baseline data, so compliance can be
measured. The work the collaborative accomplishes through information sharing and assessing
practice is paramount to achieving the goal of full ICWA compliance and improving outcomes for
Native children. Without it, the collaborative is subject to using a decision-making process that lacks
the necessary information and insight required to fully implement the ICWA to the letter.
Once data is available, courts should be mindful of the fact that tribes have a vested interest in
their children. Data involving tribal members represents the tribe’s story of what is happening to its
children. Since the tribe should be the one to tell its own story, whenever possible the tribe should be
involved in how the data will be shared to develop strategies for achieving full ICWA compliance.
Assessment should include:
'LVFXVVLQJVXFFHVVHVDQGFKDOOHQJHVLQFXUUHQWDQGSDVWLQLWLDWLYHV
([DPLQLQJEDVHOLQHGDWDDQGLQIRUPDWLRQUHODWHGWRFXUUHQWSUDFWLFHV
The judicially-led collaborative should:
5HYLHZH[LVWLQJZULWWHQPDWHULDOVIURPWKHFRXUWDQGFKLOGZHOIDUHDJHQF\GHVFULELQJSROLFLHVDQG
practices related to the ICWA.
8WLOL]HWKH,PSURYLQJ&RPSOLDQFHZLWKWKH,QGLDQ&KLOG:HOIDUH$FW'LVFXVVLRQ*XLGHWRGLVFXVV
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current practice, resources, and challenges to ICWA compliance.
([DPLQHVWDWHDQGIHGHUDOFLUFXLWDSSHOODWHFDVHVWRLGHQWLI\FRPPRQLVVXHVSUHYHQWLQJIXOO
compliance.
,GHQWLI\UHVRXUFHVFDSDFLW\DQGQH[WVWHSVWRFROOHFWDQGHYDOXDWHGDWD
'HWHUPLQHZKDWWKHGHVLUHGHQGUHVXOWZRXOGORRNOLNHWRERWKWKHWULEHDQGWKHVWDWHFRXUW
jurisdiction when the ICWA is followed in its entirety (such as shifts in organizational culture and
practices) and begin to strategize how to achieve the desired result.
8WLOL]HDSHUIRUPDQFHPHDVXUHPHQWWRROVXFKDVWKH48,&:$3HUIRUPDQFH&KHFNOLVW
'HFLGHKRZGDWDZLOOEHXVHGWRLPSURYHSUDFWLFHDQGH[SDQGSDUWQHUVKLSVZLWKWULEHV
The NCJFCJ can:
3URYLGHDVVLVWDQFHZLWKUHVHDUFKGHVLJQGDWDFROOHFWLRQDQGHYDOXDWLRQ
$VVLVWZLWKDVVHVVPHQWRIFXUUHQWSUDFWLFHLQFOXGLQJFRQGXFWLQJFDVH¿OHUHYLHZV
3URYLGHH[DPSOHVRIVWUDWHJLHVXVHGLQRWKHUMXULVGLFWLRQVWRLPSURYHFRPSOLDQFH
&RQQHFWFRXUWVZLWKSDUWQHUVVXFKDVWKH0$,&IRUDVVLVWDQFHZLWKUHVHDUFK
Step Four: Action Planning for Change
Action-planning is critical to achieve full ICWA compliance. Child welfare agencies, courts, and state
CIPs have adopted a Continuous Quality Improvement (CQI) approach to action planning. This
involves a “complete process of identifying, describing and analyzing strengths and problems and
then testing, implementing, learning from and revising solutions.”15 By following a CQI approach
to action planning, judicially-led collaboratives can better assess and respond to challenges in
complying with the ICWA and measure the results of their efforts.
Action planning participants should include the judicially-led collaborative, tribal representatives and/
or urban Indian organizations, and university-based professionals, or CIP representatives who may
be able to assist with data collection and performance measurement.
The action plan should include:
$GHVFULSWLRQRIHDFKVWUDWHJ\VWHSRUDFWLYLW\

15

12

Peter Watson, National Resource Center for Organizational Improvement, presented at the 2012 Court
Improvement Program Meeting, June 28, 2012. For more Information on CQI and how it is being used in child
welfare and court systems visit http://www.americanbar.org/groups/child_law/what_we_do/projects/rclji/courtimp.
html

Improving Compliance with the Indian Child Welfare Act:
A Guide for Juvenile and Family Courts

3HUVRQVUHVSRQVLEOHIRUHDFKVWUDWHJ\VWHSRUDFWLYLW\
7LPHIUDPHVIRUFRPSOHWLQJWKHVWUDWHJ\VWHSRUDFWLYLW\
5HVRXUFHVRUPDWHULDOVQHHGHG
'DWDRUHYLGHQFHWREHFROOHFWHGWRLQGLFDWHDFFRPSOLVKPHQWV
3ODQIRUGLVVHPLQDWLRQRIUHVXOWVERWKWKHVXFFHVVHVDQGFKDOOHQJHV
Judges must ask about Native heritage:
…out loud
…at every hearing
…on the record
and
«PDNHDSSURSULDWH¿QGLQJVDQGRUGHUV
Document all responses and efforts to obtain information.

Based on the NCJFCJ’s work with state and tribal court judges, the Model Court Liaisons have
LGHQWL¿HGFULWLFDOVWUDWHJLHVDQGVWHSVIRUMXGLFLDOO\OHGFROODERUDWLYHVWRLQFOXGHLQWKHLUDFWLRQSODQ
These strategies are listed in detail below.
The judicially-led collaborative should:
(QVXUHWKDWMXGJHVDQGV\VWHPVWDNHKROGHUVDUHDVNLQJLIWKHFKLOGKDV1DWLYHKHULWDJHSULRU
to the initial hearing and in every hearing following the initial hearing if applicability has not been
determined.
&KLOGZHOIDUHZRUNHUVVKRXOGGRFXPHQWZKRZDVDVNHGDQGZKHQWKH\ZHUHDVNHGDQGNHHSD
running log in the case record. This will ensure due diligence and help determine ICWA applicability.
The applicability or inapplicability of the ICWA must be asked about in every case and can never be
assumed.
$SSO\WKHKLJKHUVWDQGDUGUHTXLUHGE\,&:$ZKHQUHPRYLQJDFKLOG7KHUHPXVWEHFOHDUDQG
convincing evidence that continued custody of the child by the parent or Indian custodian is likely to
result in serious emotional or physical damage to the child.
'HYHORSDOLVWRITXDOL¿HGH[SHUWZLWQHVVHVWRUHO\RQLQKHDULQJV
0RQLWRUWKHHIIRUWVPDGHE\WKHFKLOGZHOIDUHDJHQF\WRHQVXUHWKH\TXDOLI\DVDFWLYHHIIRUWV
(QJDJHZLWKIDPLOLHVDQGWULEDOPHPEHUVLQWKHFRXUWURRP
$VNZK\WKHFDVHLVQRWLQWKHWULEDOFRXUWDWHDFKKHDULQJ
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.HHSLQIRUPHGRIFXOWXUHVSHFL¿FVHUYLFHVDYDLODEOHWR1DWLYHIDPLOLHVDGYRFDWHIRUWKHH[SDQVLRQ
RIFXOWXUHVSHFL¿FVHUYLFHVLQFOXGLQJWKHDGGLWLRQRIWULEDOIRVWHUSODFHPHQWV
'HYHORSPHFKDQLVPVWRFROOHFWDQGDQDO\]HGDWDUHJXODUO\
5HYLHZVWDWXVRIWKHDFWLRQSODQLPSOHPHQWDWLRQGLVFXVVVXFFHVVHVDVZHOODVEDUULHUVIRU
ICWA compliance and correct course, when necessary, by modifying an action plan item.
7DNHIXOODGYDQWDJHRIWKHH[SHUWLVHDQGUHVRXUFHVRIIHUHGE\WKH1&-)&-
7KLQN%,*DQGFRPPLWWRDYLVLRQRI,&:$FRPSOLDQFHE\FROODERUDWLQJZLWKWULEHVWKH&,3
and child welfare stakeholders to move forward with a strategic plan of action.
The NCJFCJ can:
$VVLVWZLWKGDWDFROOHFWLRQDQGOLQNWKHFROODERUDWLYHZLWKRWKHUUHVRXUFHVVXFKDVXQLYHUVLW\
partners that can provide additional assistance.
3URYLGHVDPSOHVRISURWRFROVSURFHGXUHVDQGIRUPVXVHGLQRWKHUMXULVGLFWLRQV
)DFLOLWDWHDQDFWLRQSODQQLQJSURFHVVDVIXQGLQJDOORZV
$VVLVWZLWKWUDFNLQJSURJUHVVRQWKHDFWLRQSODQDQGRIIHUUHFRPPHQGDWLRQVZKHQEDUULHUVWR
implementation are encountered.
3URYLGHFXWWLQJHGJHLQIRUPDWLRQUHVHDUFKDQGWRROVWRJXLGHLPSURYHPHQWRI,&:$FRPSOLDQFH
efforts.
,QGHQWLI\QDWLRQDOWUDLQLQJRSSRUWXQLWLHVDQGUHVRXUFHV
One of the great lessons I’ve learned as a judicial leader is how important it is to follow-up and
follow through on initiatives. I was shocked when confronted with the history of how our Indian
families and communities were cruelly and systematically broken down by our government. I have
come to understand that, because this is part of our history as Americans, it compels a
responsibility for all of us to address, not just those who live in areas with a large Native population.
Faced with these harsh realities and a sense of responsibility, it is easy to be inspired to want to
make a change. All your best intentions, however, are only as good as your willingness to continue
to stand behind them. To really make a difference, you must continue to revisit your initiatives and
¿QGZD\VWRLPSOHPHQW\RXULQWHQWLRQVLQWRDQHZZD\RIEXVLQHVV
–Judge Darlene Byrne, Austin, Texas Model Court
Successful action planning to achieve full ICWA compliance requires ongoing and active monitoring
of plan implementation. It is critical for the collaborative to meet regularly to check on implementation
progress. Regularly scheduled meetings allow the collaborative to stay on task with the
implementation schedule, identify successes and barriers, and modify next steps as needed.
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Conclusion
Judges have a great responsibility to protect our nation’s children and correct a past that undermined
Native families and cultural connections. Judicially-led collaboratives have an opportunity to bring
NQRZOHGJHDQGDZDUHQHVVDQGWRLQVSLUHDYLVLRQWRIXO¿OOWKHLQWHQWRIWKH,&:$:LWKEURDGEDVHG
commitment to full ICWA compliance, state courts and child welfare systems can have a transforming
effect on many lives, not only for the children and families before the court, but for the lives of
generations to come.
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Resources
National Council of Juvenile and Family Court Judges: http://www.ncjfcj.org
National Resource Center on Legal and Judicial Issues:http://www.apps.americanbar.org/child/rclji/
home.html
National Resource Center for Tribes: http://www.nrc4tribes.org/
National Indian Child Welfare Association: http://www.nicwa.org
Minneapolis American Indian Center, QUICWA Compliance Collaborative: http://www.maicnet.org
Tribal STAR, a program of the Academy for Professional Excellence, San Diego State University
School of Social Work: http://theacademy.sdsu.edu/TribalSTAR
Tribal Law and Policy Institute: http://www.tribal-institute.org/lists/icwa.htm
American Indian Enhancement Project of California Toolkit: http://calswec.berkeley.edu/CalSWEC/
AIE/AIE_home.html
Tribal Projects Unit of the California Center for Families, Children, & the Courts: http://www.courts.
ca.gov/3067.htm
Native American Rights Fund, Practical Guide to the Indian Child Welfare Act: http://www.narf.org/
icwa/index.htm
Center for Court Innovation: http://www.courtinnovation.org/research/21/publication
ICWA Desk Guide: http://hss.state.ak.us/ocs/Publications/pdf/ICWA_Brochure.pdf
Working Effectively with Tribal Governments (online cultural competency course): http://tribal.
golearnportal.org
SAMHSA Culture Card: http://store.samhsa.gov/shin/content/SMA08-4354/SMA08-4354.pdf
Indian Child Welfare Act Law Center: http://www.icwlc.org/training.html
Child Welfare Information Gateway. (2012). Tribal-State relations. Washington, DC: U.S. Department
of Health and Human Services, Children’s Bureau: http://www.childwelfare.gov/pubs/issue_briefs/
tribal_state/index.cfm
Child Welfare Information Gateway: http://www.childwelfare.gov/systemwide/courts/icwa.cfm
This list is not intended to be exhaustive. Please email us at caninfo@NCJFCJ.org if you have
LGHQWL¿HGDGGLWLRQDOUHVRXUFHVWKDWFRXOGDVVLVWFRXUWVLQHQJDJLQJZLWKWULEHVDQGFRPSO\LQJZLWKWKH
Indian Child Welfare Act.
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Improving Compliance with the Indian Child Welfare Act Discussion Guide
This tool, adapted from the California American Indian Enhancement Project’s (CAIEP)
“Implementation Toolkit,” 1 is designed to generate discussion among members of a judicially-led
collaborative about current practices, including challenges and successes in complying with
ICWA. Judges should set meetings with child welfare stakeholders and tribal partners, if any
have been identified, to discuss efforts at collaboration, training and resources, and court
practice. This initial step will help identify priority areas for improvement that can be targeted in
an action plan designed to improve ICWA compliance.

1

For more information, please see the American Indian Enhancement Project website at
http://calswec.berkeley.edu/CalSWEC/AIE/AIE_home.html

Improving Compliance with ICWA Discussion Guide
Meaningful and Ongoing Collaboration
Discussion Question

Response
(to include discussion of strengths & challenges)

Has a contact person (e.g.,
ICWA designated agent)
been identified for each of
the local tribes?

Is the court making efforts to
identify new stakeholders
who may have an interest in
the welfare of Native
families?

Is the court engaged in
relationship building with
local tribal representatives?

Are there tribal/state ICWA
workgroups to increase
communication and
collaboration?

Are there tribal/state
agreements to increase
tribal access to financial
resources?

National Council of Juvenile and Family Court Judges
2012

Priority

Improving Compliance with ICWA Discussion Guide
Enhance Understanding Through Training & Education
Discussion Question

Response
(to include discussion of strengths & challenges)

Have all the judicial officers
been trained on the ICWA?

Have all stakeholders
(attorneys, social workers,
etc.) been trained on the
ICWA?

Are all stakeholders familiar
with state Indian child law
requirements?

Have judicial officers been
trained on historical context
of ICWA and historical
trauma?

Have stakeholders been
trained on bias and cultural
awareness/understanding in
working with Tribes?

National Council of Juvenile and Family Court Judges
2012

Priority

Improving Compliance with ICWA Discussion Guide
Enhance Understanding Through Training & Education: Resource Awareness
Discussion Question

Response
(to include discussion of strengths & challenges)

Is there a child protection
worker who is an ICWA
specialist?

Is there a designated liaison
that helps make
connections between CPS
and the Tribes?

Are there culturally
appropriate services
available to Native families
in your jurisdiction?

Are there forums to discuss
other resources and means
to identify additional
resources in your
jurisdiction or state?

Other training and resource
related issues

National Council of Juvenile and Family Court Judges
2012

Priority

Improving Compliance with ICWA Discussion Guide
Assessing Court Practice: ICWA Applicability
Discussion Question

Response
(to include discussion of strengths & challenges)

Does the court make
culturally appropriate and
respectful inquiry of ICWA
applicability at every
preliminary protective
hearing?

Is the court directly asking
the parents about their
Native heritage?

Is there a designated space
on the minute order for
findings regarding ICWA
inquiry and ICWA
applicability?

Does the court have a
protocol in place for when
ICWA is unknown?

Is the court making a finding at
every preliminary protective
hearing regarding ICWA
applicability?

National Council of Juvenile and Family Court Judges
2012

Priority

Improving Compliance with ICWA Discussion Guide
Assessing Court Practice: ICWA Compliance
Discussion Question

Response
(to include discussion of strengths & challenges)

Has the court identified
potential qualified expert
witnesses who could testify
in ICWA cases?

Is there a designated space
on the minute order for a
finding of clear and
convincing evidence of
emotional or physical
damage?

Is there a protocol in place
for delivering notice to the
tribes in a timely fashion
(i.e., at least 10 days prior to
scheduled hearings)?

Is there a designated space
on the minute orders (or
alternative form) for the
court to make a finding of
active efforts and CPS to
describe those efforts?

Is there a designated space
for documentation of active
efforts (for both CPS and
court findings) in the case
file?

National Council of Juvenile and Family Court Judges
2012

Priority

Improving Compliance with ICWA Discussion Guide
Assessing Court Practice: Compliance & Engagement
Discussion Question

Response
(to include discussion of strengths & challenges)

Is there a protocol in place
for involving the tribe in
case planning? Is the tribe
involved in case planning? If
so, how?

Are tribes meaningfully
participating in hearings?

Is the court ensuring that
every child and family
receives culturally
appropriate services?

Is data being collected in
order to identify the court’s
performance regarding
ICWA compliance?

Are all aspects of ICWA
compliance being clearly
documented in the case
file?

National Council of Juvenile and Family Court Judges
2012

Priority

Strategies
What are the identified steps to
improve current capacity or court
performance related to his goal?

Responsibility
Who will lead this activity
and who else will need to be
involved?

Outputs
What will be the
result of this
activity?

MEANINGFUL & ONGOING COLLABORATION
Data
Are data currently available,
if not, what is the plan to
collect and analyze data?

Due
Date

After discussing current practices, available resources, and areas for improvement using the Discussion Guide, the
following tool can help courts and system stakeholders to develop specific plans aimed at achieving full compliance with the
Indian Child Welfare Act. Space is available in the worksheet for courts and judicially led collaboratives to identify their own
needs and goals and build upon these needs in their improvement strategies.

Improving Compliance with the Indian Child Welfare Act Action Planning Worksheet

Strategies
What are the identified steps to
improve current capacity or court
performance related to his goal?

Responsibility
Who will lead this activity and
who else will need to be
involved?

Outputs
What will be the
result of this
activity?

TRAINING AND EDUCATION
Data
Are data currently available,
if not, what is the plan to
collect and analyze data?

Improving Compliance with ICWA Action Planning Worksheet

Due
Date

Strategies
What are the identified steps to
improve current capacity or court
performance related to his goal?

Responsibility
Who will lead this activity
and who else will need to be
involved?

Outputs
What will be the
result of this
activity?

EFFECTIVE COURT PRACTICE
Data
Are data currently available,
if not, what is the plan to
collect and analyze data?

Improving Compliance with ICWA Action Planning Worksheet

Due
Date

Strategies
What are the identified steps to
improve current capacity or court
performance related to his goal?

Responsibility
Who will lead this activity
and who else will need to be
involved?

Outputs
What will be the
result of this
activity?

ADDITIONAL AREAS FOR IMPROVMENT
Data
Are data currently available,
if not, what is the plan to
collect and analyze data?

Improving Compliance with ICWA Action Planning Worksheet

Due
Date

RESOLUTION IN SUPPORT OF TRIBAL COURTS
WHEREAS, the tribal courts serve the children and families of sovereign nations with their
respective authority and with equal responsibility as the state courts serve their constituencies; and
WHEREAS, the National Council of Juvenile and Family Court Judges (hereinafter referred
to as the “National Council”) acknowledges that the tribal courts have historically not been regarded
as equal in status with the state courts and that, as a result, the tribal courts and the children and
families served by the tribal courts have been denied many of the resources available to the state
courts; and
WHEREAS, the National Council, in serving children and families, recognizes that tribal
and state courts are equal and parallel justice systems; and
WHEREAS, the National Council acknowledges the critical work of the tribal judges and
the tribal judicial leadership organizations that support the important work of tribal judges to
develop and implement effective practices, and to strive to provide the supports for tribal courts to
effectively serve Native children and families; and
WHEREAS, the National Council is committed to partnering with tribal courts and judges
as allies consistent with the commitment of all courts to meet the needs of all children and families
served by the state courts and tribal courts without discrimination or favor; and
WHEREAS, the voice of tribal court judges is a necessary component in NCJFCJ’s ability to
fulfill its mission; and
WHEREAS, the National Council recognizes that children and families are best served
within the contexts of their community and honors the relationship that tribal courts have within
their tribes.
BE IT THEREFORE RESOLVED that the NCJFCJ Board of Trustees is, and shall be,
committed to engaging the tribal courts as full partners in fulfilling the mission of the National
Council and in meeting the needs of all children and families served by the state and tribal courts,
complying with the letter and the spirit of all laws effecting Native children and families including,
but not limited to, the Indian Child Welfare Act, the Adoption and Safe Families Act in a context
that supports tribal culture, the Tribal Law and Order Act, and the full faith and credit provisions of
the Constitution and of federal laws of the United States.
BE IT FURTHER RESOLVED that the National Council shall work with the tribal courts,
tribal governing bodies, and other tribal authorities to ensure equal treatment of, and resources for,
all Native families and children at all levels of government.
Adopted by the NCJFCJ Board of Trustees, January 21, 2011, St. Petersburg, FL.

In January 2011, the Conference of Chief Justices passed a resolution to Encourage Greater
Collaboration Between State Courts and Tribal Courts to Protect Native American children. The
Conference of Chief Justices encourages each court system in states that include Indian Country
to:
(1) Encourage the state court judges who hear child protection and adoption cases to
communicate and collaborate with their tribal court counterparts when a Native
American child or family may be involved in a case;
(2) Provide a brief discussion and description of the state’s tribal courts in new judge
orientation programs and materials;
(3) Include on the state court website contact information for each tribal court in the
state;
(4) Offer each tribal court in the state the case management system module(s) on child
protection used by the state; and
(5) Present training on the requirements of ICWA and the relationship of ICWA to other
federal legislation on child welfare such as the ASFA and the Fostering Connections
Act for state court judges and invite tribal judges to participate in that training.
-Excerpted from the Conference of Chief Justices Resolution 5, available at
http://ccj.ncsc.dni.us/TribalStateFederalRelationsResolutions/resol5TribalCourts.html.

